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VEMORANDUM OPI NI ON

The court cones now to consider defendant Marvin Runyon's
nmotion for summary judgnent. Plaintiff R cky Rhodes, a bl ack nal e,
has sued the defendant alleging that he was separated fromhis job
as a part tinme flexible carrier for the United States Postal
Servi ce because of his race in violation of Title VIl of the G vil
Ri ghts Act of 1964. See 42 U.S.C. § 2000e-16. The def endant
cont ends t hat Rhodes was separ at ed because of his inability to neet
the requirenments expected of postal enployees. After a thorough
review of the record in this cause, the undersigned finds that the
defendant's notion for sunmary judgnment is well taken, and the sane
shal | be granted.

FACTUAL BACKGROUND

Prior to his career appointnent with the Geenville Post
O fice which serves as the basis for this |awsuit, Rhodes received
at least three "casual" or tenporary appointnents wth the
Geenville facility. He served as a "casual" from approxi mately
June 1 to August 29, 1991; from August 30 to Novenber 27, 1991; and
from Decenber 11 to Decenber 31, 1991. On April 4, 1992, Rhodes

recei ved an appointnent for a career position in Geenville as a



part tinme flexible carrier. However, as with all new enpl oyees,
Rhodes was first required to undergo a 90-day probationary period.?
As a probationary enpl oyee, Rhodes was subject to "separation” or
termnation at any tine during that period.

Training for a new carrier consists of classroom
orientation, driver training and placenent with a nore experienced
carrier. Newcarriers walk the route with one or nore experienced
carriers and |l earn what to do by observing. A simlar process is
used to teach the new carrier howto "case" or sort the mail which
he will deliver. Rhodes received this type of training; the record
i ndi cates that Rhodes was sent out with two different experienced
enpl oyees: Leon Brown for four days and Thomas WMatlock for two
days.

Certrude Canpbell, a black female, supervised Rhodes during
his probationary period. As Canpbell had only recently been
pronoted to the position of supervisor, Rhodes was the first
probati onary enpl oyee under her supervision. Canpbell conducted
Rhodes' thirty (30)-day, sixty (60)-day, and eighty (80)-day
eval uations. Rhodes was al so assigned to Crossroads Station for a
short period of tinme after his first evaluation where he was
supervised by John Gossi, a white male. Campbel | expected a
carrier, during the probationary period, to become proficient in

the casing of at least two routes. This entailed an ability to

Probation is a limted period during which the Postal
Service nust train and eval uate new enpl oyees to determne if
they possess the attitude, work habits and abilities that the
agency desires in a permanent enployee. Casual or tenporary
enpl oyees do not participate in a probationary program
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case, or sort, at least eighteen (18) letters and eight (8)
"flats," or nmgazine-size mail, per mnute on the route.? Rhodes
never reached this level of proficiency, and after his |ast
eval uation, Canpbell indicated that she felt Rhodes should be
separated and i ssued hima | etter of separation dated June 25, 1992
-- Rhodes' last day in a pay status.

Subsequent to his separation, Rhodes filed an adm nistrative
conplaint alleging that he had been discrimnated agai nst on the
basis of race in connection with his separation. The Post al
Service investigated the conplaint and Rhodes el ected to receive a
final agency decision wthout a hearing as to his discrimnation
claim The Postal Service issued its final decision on Decenber
17, 1992, in which it found no discrimnation in connection with
Rhodes' separation. Adhering to adm nistrative procedures, Rhodes
appeal ed that decision to the Ofice of Federal Operations of the
Equal Enpl oynent COpportunity Conm ssion ("EEOC'). The EECC al so
made no finding of discrimnation in its decision issued April 20,
1993. Rhodes' subsequent request for reconsideration was denied
April 10, 1994, and he filed the present suit in this court a nonth
| at er.

SUMVARY JUDGVENT STANDARD

Summary  j udgnent is appropriate "if the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,

together with the affidavits, if any, showthat there is no genui ne

2Rhodes does not dispute that this standard of casing was
the mninum |l evel as generally required by the United States
Postal Service.



issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law" F.R CP. 56(c). The party
seeki ng sunmary judgnent carries the burden of denobnstrating that
there is an absence of evidence to support the non-noving party's

case. Celotex Corp. v. Catrett, 477 U S. 317, 325, 106 S. C.

2548, 2553, 91 L.Ed.2d 265 (1986). Once a properly supported
nmotion for sunmmary judgnent is presented, the burden shifts to the
non-novi ng party to set forth specific facts showing that there is

a genuine issue for trial. Anderson v. Liberty Lobby, Inc., 477

US 242, 249, 106 S. C. 2505, 2511, 91 L.Ed.2d 202 (1986);
Brothers v. Kl evenhagen, 28 F.3d 452, 455 (5th Gr. 1994). "Were

the record, taken as a whole, could not lead a rational trier of
fact to find for the non-noving party, there is no genuine issue

for trial." Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475

U S. 574, 587, 106 S. Ct. 1348, 89 L. Ed. 2d 538 (1986); Federal Sav.

& Loan Ins. v. Krajl, 968 F.2d 500, 503 (5th Gr. 1992). The facts

are reviewed drawing all reasonable inferences in favor of the
party opposing the notion. Matagorda County v. Russel Law, 19 F.3d
215, 217 (5th Gir. 1994).

DI SCUSSI ON

42 U. S. C. 8§ 2000e-16 provides:

(a) Discrimnatory practices prohibited; enpl oyees or
applicants for enpl oynent subject to coverage

Al l personnel actions affecting enpl oyees or applicants
for enploynment . . . in the United States Postal Service
shall be made free from any discrimnation based on race,
color, religion, sex, or national origin.



42 U.S.C. 8§ 2000e- 16.

Gven that disparate treatnent® enploynment discrimnation
cases often involve elusive factual questions, the Suprene Court
has established a three-step evidentiary framework that allocates
the burden of production and establishes an orderly burden of
proof. In a claimof race discrimnation brought under Title VII
where the plaintiff has no direct evidence of intent, the
evidentiary procedure to be utilized was originally introduced in

McDonnell Douglas Corp. v. Geen, 411 U.S. 792, 93 S. Ct. 1817, 36

L. Ed. 2d 668 (1973), and recently reaffirmed in St. Mary's Honor

Cr. v. Hcks, 509 US ---, 113 S. . 2742, 125 L.Ed.2d 407

(1993); see also Portis v. First Nat'l Bank, 34 F.3d 325, 328 n.7

(5th Gr. 1994) (utilizing McDonnell Douglas framework in case with

only inferential nmethods of proof); Davis v. Chevron U S. A, Inc.,

14 F. 3d 1082, 1087 (5th Gr. 1994) (sane). As the first step under

McDonnel | Dougl as, the plaintiff has the initial burden of proving

a prima facie case of discrimnation by a preponderance of the

evi dence. MDonnell Douglas, 411 U.S. at 802. If the plaintiff
establishes a prinma facie case, a presunption of unlawf ul
di scrimnation arises and the burden of production shifts to the
enpl oyer to "articulate sone legitimte, nondiscrimnatory reason

for the termnation." VWiting v. Jackson State Univ., 616 F.2d

3The ultimate issue in a disparate treatnment suit is whether
the enpl oyer intentionally discrimnated against the plaintiff.
United States Postal Serv. Bd. of Governors v. Aikens, 460 U. S
711, 715, 103 S. C. 1478, 1482, 75 L.Ed.2d 403 (1983);
Thornbrough v. Colunbus & Geenville RR, 760 F.2d 633, 638 (5th
Cr. 1985).




116, 121 (5th G r. 1980). The enpl oyer need not prove the absence
of a discrimnatory notive. |1d.

Once the enployer articulates its nondiscrimnatory reason,
the burden shifts again to the plaintiff to "prove by a
preponderance of the evidence that the legitimte reasons offered
by the defendant were not its true reasons, but were a pretext for

discrimnation." Texas Dep't of Comunity Affairs v. Burdine, 450

U S. 248, 253, 101 S. C. 1089, 67 L.Ed.2d 207 (1981). Utimtely,
t he burden of persuasion rests on the plaintiff, who nust establish
the statutory violation by a preponderance of the evidence.

Wiiting, 616 F.2d at 121 (citing Jepsen v. Florida Board of

Regents, 610 F.2d 1379, 1382 (5th Cir. 1980)). Even if the
plaintiff succeeds in revealing the defendant's reasons for
termnating him were false, he still bears the ultimte
responsibility of proving the real reason was unl awful "intenti onal

discrimnation." See St. Mary's, 125 L.Ed.2d at 424 ("It is not

enough to disbelieve the enployer; the fact finder nust believe the
plaintiff's explanation of intentional discrimnation."). Wth
these principles in mnd, the court nowturns to the case at hand.
A.  THE PRI MA FACI E CASE

To establish a prina facie case in a situation such as the
case sub judice, the plaintiff nust prove that:

(1) He is a nenber of a protected group;

(2) He was qualified for the job which he held or for which

he was appl yi ng;

(3) He was discharged or not hired,;



(4) After his application was denied or he was discharged,
t he enpl oyer filled the position with someone outside the
prot ected group.

Marks v. Prattco, Inc., 607 F.2d 1153, 1155 (5th Cr. 1979); see

also Norris v. Hartmarx Specialty Stores, Inc., 913 F.2d 253, 254

(5th Gr. 1990) (noting sanme general standard applies both to
refusal -to-hire cases and to di scharge cases). Rhodes clearly has
met both the first and third elements in proving his prim facie
case. He is a nenber of a protected group in that he is a black
man and he was discharged from his postal position. The court,
however, is not persuaded t hat Rhodes has net the second and fourth
el ements, as discussed infra, and turns to gui dance provi ded by the
Fifth Grcuit as to how lack of proof for a prima facie case
affects a nmotion for summary judgnent in an enploynment
di scrimnation suit.

Thor nbrough v. Colunbus & Greenville RR , 760 F.2d 633, 642

(5th Gr. 1985), is particularly hel pful because it explains the
shifting roles discussed above in the context of an enployer's
notion for sunmary judgnent.* At the summary judgnent stage, the
plaintiff need not present a prima facie case of discrimnation,
but nmust sinply raise a genuine issue of material fact as to the

exi stence of a prinma facie case. Thornbrough, 760 F.2d at 641 n. 8.

4 Al t hough Thornbrough addressed al |l egati ons of age
discrimnation in the RIF context, case |aw under the Age
Di scrimnation and Enpl oynent Act has consistently been applied
in other types of discrimnation cases. See WIllians v.
Sout hwestern Bell Tel. Co., 718 F.2d 715, 718 n.2 (5th Gr.
1981) .




This is why summary judgnent is ordinarily "an i nappropriate tool
for resolving clains of enploynent discrimnation, which involve
nebul ous questions of notivation and intent." Id. at 640.
However, when the plaintiff fails to raise a genuine issue of
material fact, summary judgnent is proper just as in any other
cont ext .

The Thornbrough Court addressed the issue of whether the

plaintiff in that case should have survived sunmary judgnent by
maki ng two inquiries:

(1) Did [the plaintiff] present a genuine issue of fact as to

the existence of a prima facie case, and (2) if so, did he

present a genuine issue of fact as to whether the reasons

articulated by the [defendant] for discharging him were

pr et ext ual ?
Id. at 641. In this case, Rhodes has failed to create such a fact
issue in that he has failed to prove his prima facie case by a
preponderance of the evidence. The plaintiff has the burden of
proving, or at |least raising an issue of fact as to whether, he was
qualified for the job from which he was discharged. Rhodes has
failed to do this. The facts show that the proficiency rate
generally required of postal enployees is eighteen letters and
eight flats per mnute. It is undisputed that Rhodes never reached
that required level. As such, he was not qualified for the job
from which he was discharged; he has failed to create a genuine
issue of material fact as to his qualifications.

The burden is also on the plaintiff to prove that the

def endant enpl oyer filled the position fromwhich the plaintiff was

di scharged with soneone outside the plaintiff's protected cl ass.



Rhodes has submitted that three white people® were hired as full
time enployees for the Geenville position from which he was
di schar ged. See Affidavit of Ricky Rhodes, dated Septenber 28
1995, at 2 (hereinafter "Rhodes Aff."). Post office records
concl usively indicate, however, that Theresa Shi el ds has never held
a career position in Geenville. See Supplenental Affidavit of
Gertrude Canmpbell, dated October 21, 1995, at 3 (hereinafter
"Canpbel | Supp. Aff."); Defendant's Exhibits E, F, G H and |
(attached to Canpbell Supp. Aff.). The records further indicate
that Penny Denny and Richard W Wlfe both received career
appointments to, and conpleted their respective probationary
periods in, the Ceveland, Mssissippi facility.® Canpbell Supp.
Aff. at 2-3; Defendant's Exhibits A B, C,  and D (attached to
Canmpbel | Supp. Aff.). Denny was hired in 1988 and transferred to
Geenville, Mssissippi in March, 1991. Wlfe was hired in 1986
and transferred to Geenville in Novenber, 1987. Rhodes did not
receive his career appointment until April 4, 1992 and was not
separated until June 25, 1992, events which occurred after both
Denny and Wl fe had already been transferred to Geenville. Since
both white enployees were already hired even before Rhodes was
hired, their enploynent cannot be bootstrapped to neet the fourth
prong of the prima facie case. Rhodes has offered no evidence of

any hires outside the protected group after his discharge nor any

°The three peopl e named by Rhodes were Theresa Shiel ds,
Penny Denny, and R chard W Wl fe.

6Since they were all hired initially in Cevel and, Canpbell
never supervised any of the three. Canpbell Supp. Aff. at 3.
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evidence that the Geenville Post Ofice continued seeking
appl i cati ons. Because Rhodes has created no genuine issue of
material fact as to his qualifications or as to whether nenbers
outside the protected group were hired after his di scharge, he has
failed to neet even the mninmal requirenments of a prima facie case
and summary judgnent is appropriate on these grounds al one.
B. PRETEXT

Even assum ng that he did establish a prinma facie case, Rhodes
has presented insufficient evidence tending to prove that
Campbell's reasons for separating him were a pretext for
di scrim nation.’ At the outset, Rhodes' claim of race
di scrimnation pushes the limts in that the person who term nated

his enploynment is of his same race. See, e.qg., Farias v. Bexar

County Bd. of Trustees, 925 F. 2d 866, 879 (5th Cir.), cert. denied,

502 U.S. 866, 112 S. C. 193, 116 L. Ed.2d 153 (1991). Furthernore,
Rhodes has not disputed the fact that his casing rates never

reached t he expected | evel of proficiency.® Rhodes never addressed

‘Contrary to what Rhodes contends, the court finds that
Canmpbel | was solely responsible for the separation decision. She
was his imedi ate supervisor. She conducted his eval uations and
i nformed himof those results. She nade the decision and wote
the letter of separation. The fact that she needed a perfunctory
approval for her actions in no way dimnished her control over
the situation. Neither does the fact that another supervisor
of fered her his opinion of Rhodes' abilities. The term nation
deci sion was Canpbell's to nake. See Canpbell Supp. Aff. at 5,
where she states she woul d have di scharged Rhodes regardl ess of
G ossi's opinion due to the problens she personally experienced
w t h Rhodes.

8ile the court relied on Rhodes' |evel of proficiency in
finding that he was not qualified for the job fromwhich he was
di scharged in the prima facie case discussion, this inadequacy
was al so offered by the defendant as one of several reasons for
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the defendant's other articulated reasons for discharge. These
i ncluded Rhodes' failure to follow instructions (see Canpbell
Depo., dated June 28, 1995, pp. 45, 81), his repeated m sdelivery
of mail, custoner conplaints about him Rhodes' tendency to
question Canpbell's work orders and argue about assignnents (see
Canmpbel | Aff., dated August 4, 1995, at 3-4), and the fact that
Rhodes had to be repeatedly adnonished about adhering to
regul ati ons including parking his vehicle safely and | ocki ng down
the mail inside his vehicle. As such, even had this court found
t hat Rhodes established a prinma facie case, sunmary judgnent woul d
still be proper in that Rhodes failed to i ntroduce any evi dence of
pretext. He created no genuine issue of material fact as to the
defendant's articul ated reasons for his discharge.

CONCLUSI ON

Rhodes failed to create a genuine i ssue of material fact as to
the establishnment of a prima facie case of race discrimnation
under Title VII. He was not qualified for the job from which he
was discharged and he presented no credible evidence that his
position remai ned open or that nmenbers outside his protected group
were hired to fill his position. Irrespective of that issue which
alone justifies granting the defendant's notion, Rhodes also did
not neet his burden in regard to pretext. He failed to raise any
inference that racial aninus was the notivation behind his
di scharge. Because of the foregoing, the court finds the notion

for summary judgnent well taken and the sane shall be granted.

hi s di schar ge.
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A separate order in accordance with this opinion shall issue
thi s day.
TH S day of QOctober, 1995.

United States District Judge
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
GREENVI LLE DI VI SI ON

Rl CKY D. RHODES PLAI NTI FF
V. CIVIL ACTION NO 4:94CcVv125-D-0O
MARVI N RUNYON, JR., Postnaster

General of the United States

of Anerica DEFENDANT

ORDER GRANTI NG SUMVARY JUDGVENT

Pursuant to a nmenorandum opinion entered this day, the court
upon due consideration of defendant's notion for sunmary judgnent,
finds the said notion well taken and the sane will be granted.

It is therefore ORDERED that:

1) defendant's notion for summary judgnment as to plaintiff's
claim of discrimnation in violation of Title VII be, and it is
her eby, GRANTED

2) this case is DI SM SSED

Al l nmenoranda, depositions, affidavits and other naterials
considered by the court in granting defendant's notion for sunmary
j udgnent are hereby incorporated i nto and nade a part of the record
in this cause.

SO CRDERED this _ day of Cctober, 1995.

United States District Judge
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